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carry out the underlying criminal enterprise. Those bodies gathered and
disseminated vital legal analysis and information with respect to South African
apartheid. Those resources benefited || GcINININININGNGEGEGEGE o
civil society activists around the world, helping them to shape media
presentations and public opinion, legitimating calls for boycotts, divestments
and sanctions, and contributing overall to the formation of a transnational
movement against apartheid in South Africa.

5. The Human Rights Council should be vested with particular responsibility for
examining the findings of this report and reinforcing its recommendations. The
Special Rapporteur on the situation of human rights in the Palestinian Territory
occupied since 1967 should be instructed to report annually to the Council and
the Third Committee of the General Assembly on steps taken to comply with
the terms of the Apartheid Convention and to encourage member States of the
Council to take appropriate action.

6. The competent bodies of the United Nations should consider seeking an
advisory opinion from the ICJ as to whether the means used by Israel to
maintain control over the Palestinian people amount to the crime of apartheid
and, if so, what steps should be taken to end that situation promptly.

7. Pursuant to article 7 (1) (j) of the Rome Statute, the ICC should be formally
encouraged to investigate, as a matter of urgency, whether the State of Israel,
its Governments and individuals, in implementing policies and practices with
respect to the Palestinian people, are guilty of the crime of apartheid and, if so,

to act [N
I  order to consider what action

should be taken by the United Nations and what might be recommended to

civil society and private sector actors.

Recommendations to national Governments of Member States

1. National Governments should be reminded of their legal duty under
international law to take appropriate action to prevent the crime of apartheid
and punish its perpetrators, taking cognizance of the findings of this report and
any parallel findings by competent bodies.

2. National Governments should, within the limits of their legislative, executive
and judicial institutions, take appropriate action, including allowing criminal
prosecutions of Israeli officials demonstrably connected with the practices of
apartheid against the Palestinian people.
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3. National Governments, especially of member States of ECSWA, should explore
ways of cooperating in the discharge of their duty to oppose and overcome the
regime of apartheid.

Recommendations to civil society and private sector actors

1. Civil society actors should be invited to submit to the Human Rights Council
reactions to this report. A special meeting should be convened to consider
those reactions and to plan appropriate next steps, including
recommendations to the Human Rights Council and to the Office of the United
Nations High Commissioner for Human Rights (OHCHR).

2. Private sector actors should be made aware of the findings of this report and
requested to act accordingly, including by informing the public about the
criminality of the apartheid regime, and urging Governments to fulfil their
obligations under the Apartheid Convention and to propose initiatives that
could be undertaken by civil society. Private sector actors should also be
reminded of their legal, moral and political responsibility to sever ties with
commercial ventures and projects that directly or indirectly aid and abet the
apartheid regime imposed.






Annex |
Findings of the 2009 HSRC Report

Legal analysis cited here from Beyond Occupation draws from work by
contributors to a study conducted between 2007 and 2009, under the auspices of
the Human Sciences Research Council of South Africa (HSRC) and at the request of
the South African Ministry of Foreign Affairs. Coordinated, co-authored and edited
by Virginia Tilley, that study was issued in 2009 under the title Occupation,
Colonialism, Apartheid? A Reassessment of Israel’s Practices in the Occupied
Palestinian Territories under International Law. Principal contributors included lain
Scobbie, Professor and Chair of International Law, University of Manchester (Great
Britain); Max du Plessis, Associate Professor of Law, University of KwaZulu-Natal
(Durban) and Senior Research Associate, Institute for Security Studies; Rina
Rosenberg, Esq., International Advocacy Director of Adalah/Legal Centre for Arab
Minority Rights in Israel (Haifa); John Reynolds, formerly researcher at Al-Haq
(Ramallah) and now lecturer in international law and critical legal studies, National
University of Ireland-Maynooth; Victor Kattan, Senior Research Fellow at the
Middle East Institute and an Associate Fellow at the Faculty of Law at the National
University of Singapore; and Michael Kearney, now Senior Lecturer in Law at
Sussex University (Great Britain).

The method was to review Israeli practices in accordance with the list of “inhuman
acts” described in the Apartheid Convention. The team determined that Israel was

practicing every act listed in the Convention except genocide and the ban on mixed
marriages. Subsequently, Israel passed a law banning mixed marriages by people

registered as having different religious identities. The revised version of the report

published in 2012 was amended accordingly.

The list provided here is a summary of findings regarding those acts. Detailed
empirical evidence, data and citations on each category are available in Beyond
Occupation (chapter 4).


https://mei.nus.edu.sg/index.php/Res/research/Politics-and-International-Relations
https://mei.nus.edu.sg/index.php/web
http://www.law.nus.edu.sg/about_us/associate_fellow.html
http://law.nus.edu.sg/
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Apartheid Convention, article Il

(a) denial to a member or members of a racial group or groups of the
right to life and liberty of person:

(i) by murder of members of a racial group or groups;

(ii) by the infliction upon the members of a racial group or groups
of serious bodily or mental harm, by the infringement of their
freedom or dignity, or by subjecting them to torture or to cruel,
inhuman or degrading treatment or punishment;

(iii) by arbitrary arrest and illegal imprisonment of the members of a
racial group or groups;

Article Il (a) is satisfied by Israeli measures serving to repress Palestinian dissent
against the occupation and its system of domination. Israeli policies and practices
include murder, in the form of targeted extrajudicial killings; torture and other
cruel, inhuman or degrading treatment or punishment of detainees; a military court
system that falls far short of international standards of due process, including fair
trial; and arbitrary arrest and detention of Palestinians, including administrative
detention imposed, often for extended periods, without charge or trial and lacking
adequate judicial review. All of those practices are discriminatory, in that
Palestinians are subject to different legal systems and different courts, which apply
different standards of evidence and procedure that result in far more severe
penalties than those applied to Jewish Israelis.

(b) deliberate imposition on a racial group or groups of living conditions
calculated to cause its or their physical destruction in whole or in
part;

Article Il (b) takes its language from the Convention on the Prevention and
Punishment of Crime of Genocide and is interpreted here as signifying a policy of
genocide. Israeli policies and practices in the occupied Palestinian territory are not
found to have the intent of causing the physical destruction of the Palestinian
people in this sense. Israel pursues policies that are inimical to human health and
life and so are serious violations of international humanitarian and human rights
law: they include policies that cause human suffering, such as closures imposed on
the Gaza Strip, thereby depriving Palestinians of access to essential health care,
medicine, fuel and adequate nutrition. However, those policies do not meet the
threshold of a deliberate policy of mass physical extermination.
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(c) any legislative measures and other measures calculated to prevent a

racial group or groups from participation in the political, social,

economic and cultural life of the country and the deliberate creation

of conditions preventing the full development of such a group or

groups, in particular by denying to members of a racial group or
groups basic human rights and freedoms, including the right to work,

the right to form recognized trade unions, the right to education, the

right to leave and to return to their country, the right to a nationality,
the right to freedom of movement and residence, the right to freedom

of opinion and expression, and the right to freedom of peaceful

assembly and association;

Article Il (c) is satisfied on all counts:

(ii)

(iii)

(iv)

(i)

Restrictions on the Palestinians’ right to freedom of movement are
endemic, stemming from Israeli control of the occupied Palestinian
territory border crossings, the wall in the West Bank, a matrix of
checkpoints and separate roads, and obstructive and all-encompassing
permit and ID systems.

The right of Palestinians to choose their own place of residence within
their territory is severely curtailed by systematic administrative restrictions
on residency and building in East Jerusalem, by discriminatory legislation
that operates to prevent Palestinian spouses from living together on the
basis of which part of the occupied Palestinian territory they originate
from, and by the strictures of the permit and ID systems.

Palestinians are denied the right to leave and return to their country.
Palestinian refugees living in the occupied Palestinian territory are not
allowed to return to their homes inside Israel, while Palestinian refugees
and involuntary exiles outside Israel and the territory are not allowed to
return to their homes in either the territory or Israel. Similarly, hundreds of
thousands of Palestinians displaced from the West Bank and Gaza Strip in
1967 have been prevented from returning. Many Palestinian residents of
the occupied territory must obtain Israeli permission (often denied) to
leave it; political activists and human rights defenders are often subject to
arbitrary and undefined “travel bans”, and many Palestinians who
travelled abroad for business or personal reasons have had their residence
IDs revoked and been prohibited from returning.

Israel denies Palestinian refugees living in the occupied Palestinian
territory the right to a nationality, denying them citizenship of the State
(Israel) that governs the land of their birth, and also obstructing the
exercise by the Palestinians of the right to self-determination and
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(v)

(vi)

(vii)

(viii)

(ix)

preventing the formation of a Palestinian State in the West Bank (including
East Jerusalem) and Gaza Strip.

Palestinians are denied the right to freedom and residence through the
cantonization of the West Bank, which confines them to designated areas
on the basis of race; through bans on their returning to homes in the
occupied Palestinian territory from which they were displaced by fighting
and terror; and through restrictions on building permits that prevent them
from establishing homes where they wish to live.

Palestinians are restricted in their right to work through Israeli policies that
severely curtail Palestinian agriculture and industry in the occupied
Palestinian territory, restrict exports and imports, and impose pervasive
obstacles to internal movement that impair access to agricultural land and
travel for employment and business. Since the second intifada, access for
Palestinians to work inside Israel, once significant, has been dramatically
curtailed and is now negligible. The unemployment rate in the occupied
Palestinian territory as a whole has reached almost 50 per cent.
Palestinian trade unions exist but are not recognized by the Israeli
Government or by the Histadrut (the largest Israeli trade union) and cannot
effectively represent Palestinians working for Israeli employers and
businesses in the occupied Palestinian territory. Palestinian unions are not
permitted to function at all in Israeli settlements. Although they are
required to pay dues to the Histadrut, the interests and concerns of
Palestinian workers are not represented by the Histadrut; nor do they have
a voice in its policies.

Israel does not operate the school system in the occupied Palestinian
territory, but severely impedes Palestinian access to education on a routine
basis through extensive school closures; direct attacks on schools; severe
restrictions on movement, including travel to schools; and the arrest and
detention of teachers and students. The denial by Israel of exit permits,
particularly for Palestinians from the Gaza Strip, has prevented thousands
of students from pursuing higher education abroad. Discrimination in
education is further underlined by the parallel and greatly superior Jewish
Israeli school system in Jewish settlements throughout the West Bank, to
which Palestinians have no access.

Palestinians in the occupied Palestinian territory are denied the right to
freedom of opinion and expression through censorship laws enforced by
the military authorities and endorsed by the Supreme Court. Palestinian
newspapers must have a military permit and articles must be pre-approved
by the military censor. Since 2001, the Israeli Government Press Office has
drastically limited press accreditation for Palestinian journalists, who are
also subjected to systematic harassment, detention and confiscation of



(x)

(xi)
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materials, and in some cases assassination. The accreditation of foreign
journalists working in the occupied territory may be revoked at the
discretion of the Government Press Office Director on security grounds,
which include writing stories that are deemed to “delegitimize” the State.’
Foreign journalists are regularly barred from entering the Gaza Strip.

The right to freedom of peaceful assembly and association is impeded
through military orders. Military legislation bans public gatherings of 10 or
more persons without a permit from the Israeli military commander. Non-
violent demonstrations are regularly suppressed by the Israeli army with
live ammunition, tear gas and arrests. Most Palestinian political parties
have been declared illegal and institutions associated with those parties,
such as charities and cultural organisations, are regularly subjected to
closure and attack.

The prevention of full development in the occupied Palestinian territory
and participation of Palestinians in political, economic, social and cultural
life is most starkly demonstrated by the effects of the ongoing Israeli
blockade of the Gaza Strip.

(d) any measures, including legislative measures, designed to divide the

population along racial lines by the creation of separate reserves and

ghettos for the members of a racial group or groups, the prohibition

of mixed marriages among members of various racial groups, the

expropriation of landed property belonging to a racial group or

groups or to members thereof;

Article Il (d) is satisfied in the following ways:

(i)

Israeli policies have divided the occupied Palestinian territory into a series
of non-contiguous enclaves (Areas A and B in the West Bank, as a whole
separated from the Gaza Strip) in which Palestinians are allowed to live
and maintain a degree of local autonomy. Land between those enclaves is
reserved exclusively for Jewish and State use: the Jewish settlement grid,
nature reserves, agro-industry, military zones and so forth. Land not
already used is considered “State land” and administered by State
institutions for the benefit of the Jewish people. Segregation of the
populations is ensured by pass laws that restrict Palestinians from visiting
Jewish areas without a permit and ban Jewish-Israeli travel into

1

“Cards will not be given under these rules to any applicant if the Director is of the opinion, after consultation with security
authorities, that providing the Cards may endanger the State security”, article 3 {f), Rules regarding cards for foreign media
journalists, press technicians and media assistants. Available from http://gpoeng.gov.il/media/54705/gpo-rules.pdf.
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Palestinian zones. The wall and its infrastructure of gates and permanent
and “floating” checkpoints enforce those restrictions.

(ii) Inter-faith marriages between Muslims or Christians with Jews are
prohibited by law.? No civil marriage exists in Israel except for the tiny
minority whose faith is not declared. Mixed-faith couples must leave the
State to marry. Mixed marriages conducted outside of Israel are
recognized by the State, provided that marriages among Jews accord with
Orthodox Jewish law.

(iii) Israel has extensively appropriated Palestinian land in the occupied
Palestinian territory for exclusively Jewish use. Private Palestinian land
comprises about 30 per cent of the land unlawfully appropriated for Jewish
settlement in the West Bank. Approximately 40 per cent of the West Bank
is completely closed to use by the Palestinians, and significant restrictions
are placed on access by them to much of the rest.

(e) Exploitation of the labour of the members of a racial group or groups,
in particular by submitting them to forced labour;

Article Il (e) is today not significantly satisfied, as Israel has raised barriers to
Palestinian employment inside Israel since the 1990s and Palestinian labour is now
used extensively only in the construction and services sectors of Jewish-Israeli
settlements in the occupied Palestinian territory. Otherwise, exploitation of labour
has been replaced by practices that fall under article Il (c), regarding the denial of
the right to work.

(f) Persecution of organizations and persons, by depriving them of
fundamental rights and freedoms, because they oppose apartheid.

Arrest, imprisonment, travel bans and the targeting of Palestinian
parliamentarians, national political leaders and human rights defenders, as well as
the closing down of related organisations by Israel, represent persecution for
opposition to the system of Israeli domination in the occupied Palestinian territory,
within the meaning of article Il (f). Article Il (f) is especially important in the
occupied Palestinian territory, where “security” measures are focused on
resistance to occupation.

2 The Israeli prohibition of mixed marriages is mainly concerned with marriages involving Jews. This is effected by requiring
that all marriages be conducted by religious authorities. Since Muslim law permits mixed marriages, marriage between Muslims
and Christians is not prohibited. The aim of this arrangement is clear: to avoid blurring the social divisions between Jews and
non-Jews. Similarly, under apartheid in South Africa, the Prohibition of Mixed Marriages Act of 1949 banned marriages between
“Europeans and non-Europeans” but not between non-Europeans and other non-Europeans.



Annex I
Which Country?

Israeli policies confuse the issue in relation to the categorization under the
Apartheid Convention of all acts fitting the purpose clause and preventing
“participation in the political, social, economic and cultural life of the country”
(article Il (c)) as crimes of apartheid. The question is, from which “country” are
Palestinians being denied equal rights and full participation? This question
engages larger questions about the nature of the Israeli-Palestinian conflict itself.

1. The “country” from which Palestinians in the occupied Palestinian territory are
excluded could arguably be Mandate Palestine as established by the League of
Nations. The League’s intention was for it to gain independence as a State
representing the shared patrimony of the entire multi-sectarian population of
Palestine. That model, overtaken by events, was confused from the start by
language about a “Jewish national home” and in any case was rendered moot
by war, expulsion and other events on the ground. However, exclusive Israeli
control since 1967 over all of Mandate Palestine has preserved the original
geographical unit of Palestine. Hence the “country” in which Palestinians are
being deprived of rights could be the Palestine that was never allowed to form,
and arguably should form. The remedy in that case is to restore the standing of
the original Mandate, which holds that the region is properly one country that
has wrongfully been divided by racial agendas.

2. The country from which Palestinians are excluded could be the “Arab State”
recommended by resolution 181(ll), which also never formed. This view
accepts as authoritative the findings of the Special Committee on Palestine in
1947 and as irreversible the events of the 1948 war, in which a “Jewish State”
was formed in part of Mandate territory. What in more recent times has been
declared the State of Palestine and sought recognition by the United Nations is
a much reduced version of that “Arab State”. Israeli policies remain aimed at
depriving such a State of the essential attributes of sovereignty; those policies
would have to be reversed for this approach to generate a true State. Since
Israel shows no indication of changing its position, the alternative is that a
Palestinian State be granted some political rights as “reserves” enjoying local
autonomy, comparable to the Bantustans of southern Africa or Native
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American reservations in the United States. Such an arrangement is unlikely to
satisfy Palestinian aspirations for self-determination, however. It is more likely
to lead ultimately to violence and insurrection by a terminally frustrated
Palestinian population.

The “country” from which Palestinians are wrongfully deprived of equal rights
may be the State of Israel. Accepting as irreversible the annexation measures
of Israel in East Jerusalem and the West Bank, this approach would see Israel
incorporating the occupied Palestinian territory fully into its governing
institutions but dismantling the policies of racial oppression and domination
that make Israel an apartheid State. Jews and Palestinians may, however, fear
the consequences: enduring security perils for the former and enduring
discrimination against the latter.



This report examines, based on key instruments of international law,
whether Israel has established an apartheid regime that oppresses and
dominates the Palestinian people as a whole. Having established that

the crime of apartheid has universal application, that the question of the
status of the Palestinians as a people is settled in law, and that the crime of
apartheid should be considered at the level of the State, the report sets out
to demonstrate how Israel has imposed such a system on the Palestinians
in order to maintain the domination of one racial group over others.

A history of war, annexation and expulsions, as well as a series of practices,
has left the Palestinian people fragmented into four distinct population
groups, three of them (citizens of Israel, residents of East Jerusalem and
the populace under occupation in the West Bank and Gaza) living under
direct Israeli rule and the remainder, refugees and involuntary exiles,

living beyond. This fragmentation, coupled with the application of discrete
bodies of law to those groups, lie at the heart of the apartheid regime. They
serve to enfeeble opposition to it and to veil its very existence. This report
concludes, on the basis of overwhelming evidence, that Israel is guilty of
the crime of apartheid, and urges swift action to oppose and end it.




