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States manage their water resources not only through
alocation decisons, but also through regul ation of
environmental quality. Water qual ity regulation hasbeen
federalized under the Clean Water Act (CWA),* which
delineat es the states' obligations and opportunities with
respect to their water resources. Nonetheless, the federal
role under the CWA does not comprisethe full restraint
on stateauthority to manage water quality. Therights of
Indian tribal governments to regulate water resources,
both as a matter of inherent soverdgnty and pursuant to
the CWA, al® save to limit state power.

Two recent federal court decisions have clarifiedtherole
of Indian tribes under the CWA. The result of these
decisions, explored in more detdl below, is that trikel
authority to regulate water quality not anly limits the
power of states within tribal territories, but imposes
constraintson state power outside Indian country aswell
when the effects will be felt in tribal territories.

ENVIRONMENTAL FEDERALISM AND THE
CLEAN WATER ACT

The CWA, like most federal poll ution contr ol | egislation,
operates on the principleof cooperative federalism? The
federal government establishes programs and sets
unifarm minimum standards applicabl e nationwide and
the states may seek "primacy” from the Environmental
Protection Agency (EPA) to implement and admi nister
thefederal programswithin their borders. Thepoallution
control laws expresdy preserve the right of the states,
when they asume primacy, to €t more stringent
standards than those established under the federal laws.
In the absence of an approved state program, the EPA
will administer the federal program with its minimum
standards in the state.

The CWA, enacted to protect the nation's surface waters,
establishes a number of programs that operate on the
cooperdtive federalism model. Premier among these
programsistheNational Pollutant DischargeElimination
System (NPDES), under which a permit is neaessary for
any "point saurce" to discharge pollutants into the

navigable waters. A "point source” is defined as "any
discerni ble, confined and discrete conveyance,” such asa
pipe, ditch, conduit, well, container, or vessel.

NPDES permits limit the discharge of pollutants from
point sourcesin two ways. First, eve'y NPDES pemit
contains technology-based standards that limit the rate,
concentration, and amaunt of pollutants that can be
discharged from the point source. If the NPDES permits
are issued by the EPA, the technology-based dandards
will bethe uniform minimum standards applicablenation-
wide. But states may seek primacy to administer the
NPDESpermit program within their borders. Pursuant to
an EPA-approved program, states may implement
technology-based standards moare stringent than the
federal ones.

Second, NPDES peamits may contain additional effluent
limitations based not ontechnol ogy, but on wate quality
standards established for the receiving bady o water.
Section 303 of the CWA requires states to promul gate
water quality standards (WQS) for surface waters within
the state.® Asthefirst step in the WQS process the state
determinesthe designated uses for each water bodywithin
its jurisdiction. State designated uses must protect
exiging uses of waterways and are subject to a federal
minimum sandard that fishable/swimmable uses be
protected. In addition, states must consider afederal list
of designated uses, but are nonethel ess free to adopt more
protedive designations than the federal standards. Once
a state has designated the uses of its surface waters, it
desighs WQS--which may be either numeric criteria or
narrative standards--to achieve and protect those uses.
The state WQS and the use designations upon which the
WQS are based are then submitted to the EPA for its
approval. Once approved, WQS are incorparated into
NPDES permits if the techndogy-based effluent
limitaionsare not sufficient to achievethedesired quality
of thereceiving body of water. In the absence of appr oved
date standards, thefederd minimum WQSwill gpply.

In the interstate context, WQS impose pdaentially
significantlimits on astate's autharity to manageitswater
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resources If the EPA issues NPDES permits within the
dtate, the pamit limitations must protect the WQS of the
downstream states. EPA regulations, upheld as
reasonable by the United States Supreme Caurt, require
that federal NPDESpermits " ensurecompliance with the
applicable water quality requirements of all affected
States."* Even if a state has taken primacy for the
NPDES program, it is required to at least consider the
WQS of downdream states in its permit decisions The
issuing state must provide notice to affected states, and
eithe accept or explan its reection of written
recommendationsmadeby thedownstream governments.
An affected statethat is dissatisfied with the upstream
government's permit decision may request the EPA to
exercise its authority to veto the state NPDES permit as
inconsistent with the CWA.

Within itsborders, then, each state can choose whether to
exerciseitsautonomy and set its own standards, or accept
the federal minimums and federal program
administraion. States may promulgate WQS o their
own, or accept the federal standards. States may seek
primacy for the NPDES program, or allow the federal
government to issue discharge permits to point sources
within the state. The CWA thus protects the ri ghts of
states, against federal minimums, to establish standards
and set environmental policy for their surface waters.
The authority of statesislimited only by the feder a floor
of nation-wide minimum standards, and by the rights of
downstream states to protection from upstream pollution.

THE CLEAN WATERACT AND INDIAN TRBES
Tribes as states

The CWA authorizes Indian tribes to act as states for
most of the statute's programs. Indian tribes, like states,
may seek primacy to issue NPDES permits within their
territories® and to promugate WQS for surface wate's
within their jurisdictions.® In the absaice of a tribal
program, the EPA will administer the federal minimum
dandardswithin a tribe'sterritory.

Unlikestates, Indian tribes must be certified for treatment
asstates(TAS) by the EPA beforethey may takepri macy.
Under the CWA, tribes seking TAS must meet three
basic requirements: that the tribe has a functioning
gove'nmental body; that the program for which thetribe
seeks primacy iswithin the tribe'sjurisdiction; and that
thetribeis reasonably capalde of carrying ou the federal
program. The requirements of a functioning tribal
govenment and programmatic capability are fairly

straightforward. The contentiousrequirement, espedally
for the states, has been the second: that of tribal
juridiction.

The CWA provides that an Indian tribe may be treated as
a state if the functions it will exercise petain to waters
which are held by the tribe, held in trust by the federal
government for thetribe or itsmembers, or are"otherwise
within the borde's of an Indian resevation." Although
thislanguage seemstoconstitutean express authorization
for tribes to take CWA primecy for all suface waers
within their reservations, the EPA has read the CWA
more narrowly. According to the EPA's interpreation,
recently approved by afedera court, the CWA does not
authorizeautomatictribal jurisdiction over al reservation
waters. Instead, it authorizes tribes to exercise CWA
program authority to theextent that the tribe would retain
inherent governmental power to regulate those waters.”

Land tenurein Indian country

The inherent regulatory authority which Indian tribes
retain is inextricaldy tied to theland tenure paterns-the
chedkerboard of ownership--tha exists today on many
Indian reservations. Because the United States Supreme
Court finds that state authority is more extensive, and
tribal authority is more limited, over lands owned by
nonmembers of the tribe than over "Indian” lands, it is
necessary first to understand th e check erboar d and how it
came about.

When Indian reservati onswere originally set aside for the
tribes, they wereintended aspermanent homdands. The
lands were, in the wordsof many treaties, st asde for the
"absolute and undisturbed use and occupation” of the
resident tribes. Tohelp ensuretribd separatiam, the land
washeld intrust for thetri besby the federal government,
and subjed torestrictionson alienation, encumbrance, and
taxation.

Much of that changed inthelate nineteenth century when
thefederal government instituted a policy of all aiting the
reservations. Under the auhority o the General
AllamentAct,2 Congresspe'mitted communal reservation
lands to be allotted as individual propety to tribal
members. After a period of time, theall atiteerecaved the
land in fee, and the allotment cauld then be fredy
dienated and fully taxed. The lands remaining after
allotmentshad been parcell ed out, often millions of acres,
were declared "surplus' lands and either opened to
homesteading or ceded outright to the United States. By
thetime Congress formally ended the allotment policy in
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1934, some 90 million acres of resevation lands,
including two-thirds of the allotments, had passed into
non-Indian ownership.

Theresult today is aliteral checkerboard of land tenure
on many Indian reservations. Reservationsstill contain
land held in trust for the tribe and land held in trust for
individual dlottees. But many aso contain significant
amounts of land owned in fee by persons who are not
members of the governing tribe.

Inher ent tri bal powers and CWA primacy

Indian tribes are sovereign governments, exercising
governmental authority within their Indian country. As
a general principle, tribes exercise full sovereign
authority over their members and "Indian” | ands, those
owned by or held in trust for the tribe or its members.
Conversdy, dates have no authority within Indian
country over Indian tribes, their members, or lands held
by or for thetribes ar their members, unless Congress has
expressly granted that power to the states.

Those principleschange however, when it comesto "fee
lands:" those landswithin Indian reservati ons but owned
in fee by nonmembe's of thetribe Astofeelandswithin
Indian country, tribes retain their inherent governmental
authority only under certain circumgances. Crucial to
the environmental context, tribes may regulate
nonmembers on fee lands when the activities have direct
effects on such tribd soveregn interests as hedth and
welfare.®

Under those jurisdictional norms, tribes will be able to
take primacy for the programs of the CWA wherethe
tribes can demonstrateto theEPA that theactivitiesthey
seek to regulate-the discharge of pdlutants into the
waters, for exampl g, or the promulgation of WQS--have
substantial impacts on tribal heath and welfare.
Although the EPA will make a case by case
determination for each tribe that seeks primacy, the EPA
also believes that activities which affect the quality of
surface waters generally have serious impads on health
and welfare. Consequently, most tribes will be ableto
demonstrate inherent sovereign authority over all water
quality activities in their territories, i ncluding activities
by nonmembers on fee lands. More specificaly, most
tribes that seek primacy under the CWA will have
juridiction ove all surface waters o their Indian
country. Tribeswith primacyfor the applicable programs
thus will issue NPDES permits for all point source
discharges within their territaries and st WQS for all

waters within their reservations.

For example, the Confederated Salish and Kootenai Tribes
of the Flathead Reservation in Montanarecently received
primacy for the purpose of establishing WQS for all
wate's withi n the reservation. Activities on nonmember
lands that affected water qual ity included dischargesfrom
an RV park and campground, a sewagetreatment plant,
and atown's storm drains, aswell as spillsand leaks from
gasoline service stations and gas tanks. Theseactivities
and dischar ges, the EPA determined, could substantially
impact the Tribes need for wate that is clean enough to
support domestic use and fish and wildlife for subsistence
and cultural uses. Becauseof thepotential impads of the
nonmember pollution on tribal health and welfare, the
Tribes retained inherent authority to set WQS for all
surface waterswithin the Flathead Reservation.

INDIAN TRIBES AND STATE ENVIRONMENTAL
AUTHORITY

The cooperative federalism structure of the CWA,
combined with theinherent sovereignty of Indian tribesto
regulate their water resources, imposes substantial
condra ntson date authority over water quality.

Limits on gate authority within Indan cauntry

As already noted, state autharity in Indian country is
sharply limited. States generaly have no authority over
tribes, their members, or Indian lands without express
congressional authorization.  State authority over
nonmember fee lands may be more extensive, but is
nonetheless limited by the retained sovereignty of the
Indi an tribes and by federal law.

The cooperative federalism approach of the CWA
authorizes states to take primacy for the federal programs
within their borders. Nonetheless, the CWA does not
grant the states any authority over lands within tribal
territories™™ The statuteis not an express grant of state
authority over Indianlands, or otherwisean authorization
for states to regulate the water resources o Indian
reservations. Thus, even as to nonmember fee lands,
states may not implement their CWA programs within
Indian reservations unless they can demonstrate some
independent grant of authority to doso. No state has been
able to make that showing.

When datestak e primacy for CWA programs such asthe
NPDES permits or when states establish WQS, then, the
states authority to administe those programs stops at
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reservation bordes. Within Indian country, tribes that
seek primacy will generally be ableto demaonstrate that
their inherent sovereign authority extendsto a | water sof
thereservaion. Tribes will thus usually exercise CWA
programauthority throughout their territaries. Intherare
event that tribes cannot mak e that showing as to one or
more specific sourceswithin their reservations, the EPA
will retain jurisdiction to implement and administer the
federa CWA programs.

Limits on gate ources autside reservdions

Once an Indian tribe is granted primacy for a CWA
program, it exerd ses thesame powersas any state which
assumes primacy. Thisindudestheauthority to establish
tribal standards that are more gringent than the federal
minimums. And thosemore stringent tribal standards, in
turn, may limit state sourcesupstream o thereservation.

For example, the Pueblo of Iletain New Mexico assumed
primacy under the CWA toestabl ish W QSfor theportion
of the Rio Grande that runs through the Pueblo. The
Pueblodesignated oneuseof theriver as"primary contact
ceremanial use," and established stringent water quality
criteria to achieve that use. The EPA approved the
Pueblo's WQS.

Five miles upstream of the Isleta Pueblo is the City of
Albuguerque's wastewater treatment plant, which
discharges treated water into the Rio Grande The
treatment plant was operating under a federal NPDES
permit, and the EPA sought to revise the per mit to meet
thestri ngent downstream WQSestabli shed by the Pueblo.
Faced with a multi-million dollar cost of compliancewith
the Pueblo standards, the city sued theEPA, allegng that
the agency's approval of the Isleta WQS was invalid.
Although the parties ultimately reached agreament on a
revised NPDES pamit for the treatment plant, thefederal
court held that the EPA properly required the upstream
treatment plant to comply with the downstream tribe's
WQS.®

The court's ruling was based on the cooperaive
federalism of theCWA. Statesare authorized to establish
WQS, and the EPA, when it issues federal NPDES
permits, is authorized to require compliance with the
WQSestablished by dovnstream gates Indiantribesare
treasted as states and thus the EPA may require
compliance with downstream tribal WQS by upstream
states. Limitationswhich the EPA may impaose on astate
in order to protect the interests of another state may also

be imposed to protect theinterests of atri bethat istreated
asastate.

CONCLUSION

Boththe CWA itself and the sovereign statusof thelndian
tribes thus limit the states authority to regulate water
quality. The cogperativefedealism of the CWA, which
treats tribes as states to the full extent of inherent tribal
sovereignty, condrains gate power within Indian country
and places obligations on state sources autside Indian
country to comply with tribal standards.

Indian tribes are increasingly exercising their authority
under the CWA. Although notribe hasyet taken pri macy
for the NPDES permit program, at least ten tribes have
been authorized to estalish WQS far all waters within
their reservations. As tribes deermine WQS for their
territories, the efects on state authority will increase.
NPDES permits i ssued within Indian country, including
permitsfor activitieson nonmember feelands, will require
compliancewiththosestandards. Federal NPDESpermits
issued to upstream state sources will also require
compliance with tribal WQS. And even state-issued
NPDES permits upstream of tribes will require notice to
downstream tribes and consideration of tribal standards.

Judith V. Royder is an associate professor and co-
director of the Native American Law CetificateProgram
at the University of Tulsa College of Law. She teaches
primarily in the areas o federal Indian law and naturd
resour ces law.
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