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The Native American Rights Fund

The Native American Rights Fund (NARF) isaprivate,
nonprofit, charitable organization founded in 1970 to
address the need for a national perspedivein thepractice
of federal Indian law. When NARF wasfirst created, its
Boad of Diredorsdefinedfive pricarities, in order tohelp
protect the most important rights of Indian people within
limited resources. These priorities are:

(2) the preservation of tribal existence;

(2) the protection of tribal natural resources;

(3) the promotion of human rights;

(4) the accauntability of governments to Native
Americans; and

(5) the development of Indian law.

For the past 26 years, NARF hasrepresented over 190
tribes in 31 states in legal areas including water rights,
land claims, tribal restoration and recognition, hunting
andfishing rights, protection of Indian religiousfreedom,
and many others. In recent years, Indian water resour ces
activities havebeen a major focus of NARF efforts.

Estalishingtribal water rights serves each of the NARF
prioritieswell. Water respurces arecrucial, especiallyin
the arid West, as tribes attempt to become more self-
suffident. Water is essential for econamic develgpment,
for other natural and aultural resources such asfisheries.
In some cases even drinking water isin short supply on
Reservations. Current cases on NARF'sdodket represent
a good cross-section of recent Indian watea law
developments, aswell asposing sveral unique prodems
reguiring the generation of creative and collaborative
solutions.

NARF'scurrent docket includes helping to estaldish and
protect Indian water rights on behdf o four Native
American Tribes, locat ed throug hout the Western Uni ted
States. Following is a summary of NARF's adivitiesin
each of these cases, and an explanation of the subtleties
that make each case unique.
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Nez Perce (1daho)

NARF representsthe Nez Perce Tribeof Idaho in eforts
to secure its water rights in the Snake River Badn
Adjudication (SRBA). If the Tribe's dfats are
successful, resolution of the case would serve to reverse
thetrend of decreasing saimon popu ationsin the Pacific
Northwest, and restore salmon populations to a viable
level. TheTribe is claiming sufficient water for instream
flows to protea tribal fisheries and for irrigation and
domestic uses. Settlement negatiations with the State of
Idaho and private parties have been proceedng, for the
most part, 9multaneously with litigation.

The SRBA is the general gream adjudcation, in Idaho
state court, of al wate rights on the Snake and its
tributaries Basins to be adjudi cated in the SRBA cover
roughly 87 of Idahos landarea. SRBA is pehaps the
biggest general stream adjudication eve undertaken in
this country, with over 150,000 daims filed. The Nez
Perce Tribe and the United States, on its own behalf and
as trustee for the Nez Perce Tribe, have filed the most
controversial claims in the litigation. They have filed
instream flow claims, in 1134 drainages, to virtually all
of the water i n the Snake, Salman, and Clearwater River
basins in order to support tribel treay-basal fishing
rights.

The basis of the Tribe's indream flow claimsis that
instream flow isnecessaryin order for sal mon to survive
inthearea. Under itstreatieswith the United Sates the
Tribe has an exclusive right to take fish in streams
"where running through or bordering" the Nez Perce
Reservation, and the "right of taking fishin all usual and
accustomed places in common with citizens of the
Territory." See Art. |11, Treaty with the Nez Perce, 12
Stat. 957 (June1l, 1855). Inorder for the treaty right to
fish to have any meaning, there must be fish to catch.
Thusthetreaty fishing right must al so entitlethe Tribeto
enough water to support the fishery. (See James C.
Tucker, "Federal and Tribal Reserved Right Claimsin the
SRBA", 3 Idaho Water Law News 12 (Spring 1995) for
a discussion of the imposing legal issues that must be
addressed in order to resdve the Tribe's water rights
claims).



For many years, the Columbia and Snake Rivers have
been managed under the assumption that dams, timber
harvest, and other development activities could proceed
while salmon and other spedes were propped up with
technology. But notwithstanding increasing investments
in mitigation technology, salmon populations have
declined ove thedecades, contributingto major liti gati on
with respect tolndian treaty fishing rightsin the Pacific
Northwest during the 1970s. In response, during the
1980s the region initiated a bidogical restoration
programfor whi ch hundr edsof millionsof federal dollars
were expended. But dramaticaly worsening sdmon
declines have still occurred in the 1990s. In the early
1990s, Snake River samon were listed under the
Endangered Species Act. More species are proposed to
be added to the list. Additional liti gation of Endangered
Species Act issues in the area is undaway. See
Northwest Resource Information Center, Inc. V. Idaho,
56 F.3d 1060 (9th Cir. 1995); American Rive's v.
National Marine Fisheries Service 1995 WL 464544
(D.Or. 1995).

With the extinction of some salmon species and the
precipitousdeclineof others, the notion that technol ogy --
fish hatcheries, barges to transport fish past dams,
mechanical devicesto awid the dams turhines, etc. --
could make up for the loss of freeflowing rivers and
extensive habitat degradation has drawn increasingly
damaging, and now likdy fatal, aiticism from the
scientific community. There is a rapidly-devdoping
consensus among scientists — documented most recently
by the Northwest Power Planning Council's independent
scientific report, Return to the River -- that wild salmon
need a fundioning ecosystem. Preservation of salmon
thus requires not managing the river systems, but un-
managingthem, at least in part, toallowtheriver systems
to move toward more natural conditions

The Tribés first priority in the SRBA isrecovery and
restor ation of itsanadr omousfishery, whichitreservedin
itstreatieswith theUnited States. Thetradtional cuture
of the Nez Perce people, like that of many Pacific
Northwest Indians, inmany waysrevolvesaround salmon
and other fish species. In many ways the fate of the
Tribe is vitally linked to the fate of the salmon. This
relationshipframesthe Tribe'sinterestsin determiningits
water rights.

It has become clear that the declineof |dahosalmon runs
has been caused in large part by dams and reservoirs
along the Columbia and Snake rivers in Washington,
Oregm, and I daho. State bardersareof no significanceto
the fish as they attempt to make their way upstream to
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spawn. Thus, because neither alitigated nor anegotiated
Idaho-only resolution in the SRBA waould be likdy to
resultintherestoration of aviabl etreaty fishery inldaho,
the Tribe has advocaed for a regiond, ecosystem-wide
solution.

For thepast year, atthe joint request of the United States,
the Tribe, the State of Idaho, and private water users the
instream flow rights litigation was stayed in order to
alow setiement talks to praceed. Non-bindng
exploratory discussions were held between the parties.
This framework al lowed discussion and study of awider
range of setlement possihilities, focusing mai nly on two
mgjor areas: 1) posside reconfiguration o the
dam/reservoir system on the mainstream of the Columbia
and L ower Snake Rivers and 2) preservaion o existing
prime habitat in the Salmon and Clearwater basins in
Idaho. While it seems clear that salmon survival will
require breach and/or draw-down of several dams and
reservairs along the Lower Snake and Columbia Rivers,
both to facilitate fish pasageand to cod waters tha are
currently warmed during retention in reservars, the
region'sindian tribes are thus far theonly majar interests
to endorse such an approach. A tribally-proposed
conceptual outline of a settlement that would amount to
a"regional fix" o the Cdumbia-Shake salmon crisiswas
introduced and discussed at somelength, but agreement
has been elusive because of the many competing interests
in the Columbia-Snake system. Thus, in March 1997,
preparation for liti gati on of the caseresumed. Liti gation
and negotiations will now proceed simultaneously, in
order to prevent unnecessary delays in reaching a
resdution.

Klamath (Oregon)

One of the most ground-breaking cases in Indian water
law has been that of the Klamath Tribe. NARF has
represented the Klamath Tribe and its members through
several federal court cases and continues to represent the
tribe in the current, less litigious, stagesof determining
its water rights.

In 1909, Oregon instituted an application-and-permit
system for administration of state water rights, so all
post-1909 wate rights should be clearly documented.
However, the status of water rights with priority dates
prior to 1909 remain unsettled. Since about 1975, the
State of Oregm, through the Oregon Water Resources
Department, has been attempting to detemine the
quantity and priority of al federal, tribal, and pre-1909
state-based water rights in the Klamath Basin
Adjuwlication. The Klamath Tribe challenged the



OWRD's adjudicatory jurisdiction under the McCarran
Amendment, but the challenge proved unsuccessful.

United States and Klamath Tribe v. Sate of Oregon,
Department of Water Resources 44 F.3d 758 (9th Cir.
1994).

The Klamath Tribes water rights are the result of a
uniquehistory. TheKlamath Reser vation wasestablished
for members of the Klamath, Madoc, and Y ahooskin
(Paiute) Tribes by treaty in 1864. Treaty with the
Klamath, etc., October 14, 1864, 116 Sat. 707. The
Treaty provided that the Tribes reserved the exclusive
rightto hunt, fish, and gather medicinal and edibleplants
within the Reservation. Id., Article 1. The Tribes, now
collectivdy referred to as the Klamath Tribe, thrived on
the Reservation for many years. Then, starting in about
1940, the federal government's policy towards Indians
shifted to one in which assimilation of Indiansinto the
mainstreamwasveay aggressively pursued. TheKlamath
Tribe was one of sveral victims o this era o federal
policy commonly called the "Teamination Era'. See
Rokert N. Clinton, American Indian Law, 3rd ed., 1991,
pp. 155-158. Following the federal policy of the era, the
Klamath Reservation was terminated by an act of
Congressin 1954. Klamath Termination Act, August 13,
1954, ch. 732, 68 Stat. 718, 25 U.S.C. § 564 et seq.

Notwithstanding termination of the Resevation, the
Klamath Termination Act reserved all water rightsof the
Tribe which existed at the time of termination. Id., 68
Stat 718 at §14, 25U.SC. at §564m. The &fect of the
1864 Treaty and the 1954 Temination Act was
inter preted by the Federal District Court for the District
of Oregn in United States v. Adair, 478 F.Supp. 336
(D.Oregon 1979):

The Treaty granted the Indians an implied right to as
much water on the Reservation as was negessary tofulfill
[the purposes of the Reservation]. The teemination of the
Reservation did not arogate the Indians water rights
[citing 25 U.S.C. § 564m]. The Indiansare still entitled
toasmuch water onthe Resavation lands asthey need to
protect their hunting and fishing rights. 1d., 478 F.Supp.
at 347. The Ninth Circuit Court of Appeals madified and
upheld the decision of the District Court, holding that the
Tribe retained the rightsto an amount of water suffident
to support agriculture, hunting, and fishi ngon theformer
Klamath Reservaion, and that the priority date of the
rights was "time immemcarial”. United States v. Adair,
723 F.2d 1394 (9th Cir. 1983), cert. denied sub nom
Oregon v. United States, 467 U.S. 1252, 104 S.Ct. 3536,
82 L.Ed.2d 841 (1984). Quantification of the Tribe's
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water rights was left for subsequent proceedings,
however.

Since 1987, the NARF has asdsted the Klamath Tribe in
its efforts to quantify the rights confirmed in Adair.
Presently, one o the more problematic issuesin the
quantification efforts involves the existence of two
endang ered speciesof fishinthetribal fisheries. Thefish
are called by the Indans cwam ("tchwam™) and kuptu
("cup-too™), and by non-Indians "suckers'. The fish
maturein Upper Klamath Lake, which borderstheformer
Reservation, and spawn in streams on the former
Resavation. Both spedes play an important role in the
traditional cul ture of the Tribe. United States Bureau of
Reclamation draw-downs of Klamath Lake in order to
meet irrigation needs downstream, pose aseverethreat to
the continued survival of the fish. Draw-downs also
affect the ability of tribd memkbers to gathe important
plants that normally grow inthelake and riparian zone.
NAREF is curently continuing with a major initiative to
change management of Upper Klamath Lake by the
Bureau of Reclamation in orde to bette protect the
Tribe's treaty-pratected fishery, including the two
endangered speciesof fish. This effort, which includes
helping the Tri be assess the strength of its lake studies
and wate rights litigation options related to Upper
Klamath Lake and develop appropriate quantificati on
strategy options, has produced significant favorable
management changes. Written interim management
plans for 1995 and 1996 adopted the Tribe's proposed
water level for fishery purposes. An agreement to
devdop along-term wate plan was a9 made.

The State of Oregm is proceeding with the Klamath
Basin Adjudication requirement that all claims, induding
those of the Tribe, be filed by April 30, 1997. NARF
continues to assist the Tribe in obtaining and reviewing
thehydrological, biological, and other studiesrequired to
adjudicatethe Tribe'sreserved water rights to support its
1864 Treaty hunting and fishing rights. NARF has aso
been working with the Oregon Department of Water
Resources to develop a timeline for adjudication and to
fashion an appropriate an appropriate setiement
negotiations framework for expl oring a comprehensive,
basin-wide Indian water rights settlement. Findly,
NARF continues to ensure that the United States
adequately represents tribal interests, as the Tribe's
trustee, by reviewing and evaluating the legd and
technical work done by the United States on the Tribe's
beha f.



Chippewa-CreeTribe of the Rocky Boy's Reser vation
(Montana)

The firgd Indian wate rights setiement to go bdore
Congress duri ngtheClinton administrationislikel y tobe
onesettling theclaimsof the Chippewa-Cree Tribeof the
Rocky Boys Reservation in Montana. The Tri be and the
Montana Reserved Water Rights Compact Commission
have submitted to the Montana State Legidature a
compact that quantifies the Tribe's on- Reservation wat er
rights, sets out details for adminigration of on-
Reservation water rights, and secures state support for
federal Congressional legislation authorizing a
Municipal, Rural, and Industrial (MR&I) systan to
provide domedic wate to the Reservation. The Tribe
approved the Compact, as amended, on February 21,
1997. The Montana House of Representatives approved
the Compact on February 25, 1997, and the Montana
House of Representativesisexpected to grant its approval
in April o 1997. NARF represents the Tribe and
provides legd asdstance tothe Tribal Negotiating Team
initsnegotiations with the State and federal governments
in al of these activities.

After ratification by the Montana state legislature of the
compact, a fina decree dismissing the Tribe's water
claims and approving the quanti fication portions of the
compact will be issued by the Montana State Water
Court, and federal ratification will aso be sought.
Federal ratifyinglegislati on will incl udethetermsof the
Compact, provisons authorizing canstruction o an
MR&| water system to meet the future domesti c water
needs of the Tribe, and othe pertinent provisons
required to ettle the Tribes wate rights claim. The
Tribe hopes that the federal bill can be introduced in
Congressin 1997, andaCongressional heari ng schedul ed
for later this year.

Technical analysis and filing of claims to esteblish the
Chippewa-Cree Tribe'swater rights startedin 1982. The
first proposed compactto addresssettiement of the Rocky
Boy's Reservaion water was submitted to the State and
federal governments in 1992. Several draftslater, the
Tribe and Montana have reached an agreement on a
Compact that resol ved quanti ficati on and admini stration
issues for the Tribe's on- Reservation water and provides
the Tribe with the option of withdrawing fram the
Compact if a stisfactory sygem to provide additiona
domestic water to the Reservation is not forthcoming in
the federal ratifying legislation. The Department of
Interior has not yet approved the Campact, but a
feasibility study of severd alternatives for supplying
additional water to the Reservation is expected to be
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completed in May 1997. Based in part upon the outoome
of the feadhility study, federal legislation ratifying the
compact between the Tribe and M ontanaand autharizing
an MR& | system for the Tribe pipel ine project will then
be formul ated.

TuleRiver (California)

Determination of the water rights o the people o the
Tule River Indian Reservation isat avery erly stagein
its devdlopment. The caseis of particular interest as an
introduction to the way determination of tribal water
rightsis framed at the beginning of the process.

The Tule River Indian Reservation is located on rugged
and rocky land in the foothills of the Sierra Nevada
mountains of south-central California. Located within
the aboriginal territory of the Tue people the
Reservation wasformally set aside by President Grant in
1873. Theformal setting aside of the reservation marked
the last step in along series of attempts by the United
States tofind the Tulepeoplea permanent homdand.

Attempts to find the Tule peagple ahomdand first began
in the early 1850's In an effort to extend the policy of
placing Indianson reservations to the California tribes,
Congress authorized, and President Millard Fillmore
appointed, Commissioners to make treaties with the
Cadlifornia Indians. In June of 1851 the Commissioners
negotiat ed the Paint Creek Treaty with the for efathers of
theTuleRiver I ndians. By thistreay, the Indiansagreed
to cede the majority of their aboriginal territory for a
permanent reservation which they wauld occupy as their
homeland. Although non-Indians setied on the land
ceded by the Tribe, the treaty was not ratified, and no
land was st apart fa the Tribe.

The next plan was to sttle the Cdlifornia Indians on
military reservations. Pursuant to this policy, in about
1856, the Tule | ndi answer e settl ed on apar cel of land on
the main branch of the Tule River. The land at this
locetion was relatively lush and fertile. The Tribe
successfullypracticedirrigation andproduced crops. The
land wes described asbeing "located in a narrow vall ey,
on each side of asmall stream in a sheltered nook, green
and smiling, with a decidedly tropica semblance,
height ened by some handsome fig trees and grape-vines,
and the extrememildness and geniality of theclimate."

The present Reservation, on the other hand, is
characterized by rugged, rocky land and is | ocated on the
South Fork of the Tule River. Sincethe Tribefirst settled



on the current Reservaion, they haveused thewater from
the South Fork as their primary source of domestic and
irrigation water.

During the summer, the primary growing season in the
area, thewater supply an the Reservation dften runs very
low. Meanwhile, thetribal populationisgrowing. Often,
the summer water supply cannot meet even the needs of
the Tribe, much lessthose of downstream use's. Thedry
summer months contrast with the rai ny, run-off season
which occurs earlier in the year. The Tri be has engaged
NARF'sservicesto help secureitswater rightsin theface
of these conditions. The Tribe's ultimate goal is to
provideits peop e with a stable water supply and reliade
water didribution system.

Normally, assisting a tribe in seauring its water rights
entails much legal, economic and engineering research.
For themost part, atribe'swater rightsar e deter mined by
theWinters doctrine, or the doctrine of federally reser ved
water rights. Undea current federal Indian law, the
amount of federally reserved water to which a tribe is
entitled is most often determined by the practicably
irrigableacreage (PIA) of thereservation. The PIA isthe
total acreage that is susceptible to sustainedirrigation at
areasonable cost. To determine PIA, it must be shown
that theland is physically capableof sustainedirrigation,
andthat the acreageisirrigableat areasonal e cost--that
is, theben€fitsreceived fromirrigation must cutweaghthe
costs of irrigation. With the help of an engineers and
economists, NARF can determine the extent of the
practicably irrigable acr eage on the Reservation. These
firms examine the land to determi ne things like its sal
type and slgpe. They also evaluate the climae of the
area, thetypes of crops that can be grown in the area, and
market far particular crops.

In addition todetermining atribe'sPIA, or theamount of
water it is entitled to, a determination has to bemade as
to a tribe's "priority date" A Tribe's waer rights are
normally federal rights, which are subject to staterights
in existence when the federal Reservation is established.
If another water user has acquired a state-based right to
water in a river prior to the federal creation of a
reservation, the United States could only resave what
water was left in the river above and beyond what water
to which the settler was establi shed rights. The United
States could not take the rights to the water away from
the settle who was there first.

Histarical facts pertaining to a particular Reservation
must also be considered in determining tribal water
rights. One historical incident relating tothe Tule River
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basin is that the rights o downstream non-Indian
appropriatarswere adjudicated inaCaliforniagate court
in 1916. Neither the Tribe nor the United States was a
party to the 1916 adjudication. This fact created a
problem in subsauent years. After 1916, dowvnstream
userscomplained that irrigation systems utilized on the
Reservation were wasteful, thus depriving them of their
fair share o the water in the South Fork of the Tule

In an attempt to address the conflids between the
downstream wate users and the Tribe, theUnited States
and aditch company which operated downstr eam from
the Reservation entered intoan agreement in 1922. The
agreement purported to al ocate water between the Tribe
and the ditch company. The effect of this agreement
would have to be considered in determining the Tri bes
present water ri ghts.

Beforethe Tribe can secure a stable water supply, it needs
to analyze and perfect its water rights. NARF will
continue to inwestigate and owersee the legd and
technical aspects involved in detemining the Tribe's
water rights. The Tribe hasalso taken great stepsto see
that thewate needs of its people arefulfilled, including
developing a Water Resaurces Division of its Natural
Resources Depatment which primarily manages the
distribution of domegic wate on the Reservatin.
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TheNative American Rights Fund's success over the past
26 years could not have been achieved without the
financial supportitrece ved fromthroughoutthe country.
To find out how to make a contributi on to NARF write:
NARF Development Department, 1506 Broadway,
Boulder, CO 80302, call (303) 447-8760, or visit our
internd siteat: www.narf.arg



